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MGL Chapter 84 excises from Chapter 258 all claims for injury or damage, which occur on public ways.  Public ways include sidewalks and streets.  The types of claims which fall under Chapter 84 include slip/trip and fall claims on sidewalks or streets as well as claims for vehicle damage due to defects in streets/roads.  Damage caused to autos or persons traveling by falling tree limbs, etc. also fall under Chapter 84.

Chapter 84 has a cap of $5,000 per claim.  Regardless of the amount of injury or damage, a person bringing a claim under MGL Chapter 84 cannot collect more than $5,000.  The only exception to this cap occurs in the case of a fatality.  If a person dies as a result of an alleged defect in a street or way, that person’s claim is transferred to Chapter 258 for handling.  Other important defenses or limitations available under Chapter 84 include:

· Thirty-Day Notice – Any claimant must provide specific written notice of an incident to the specific town contact person within thirty days of the occurrence or the claim is susceptible to dismissal.  Any defect (delivery to wrong town official, etc.) in the proscribed notice also leaves the claim open to dismissal.

· Sole Cause Defense – the statute requires that the defect in the street or way must be the sole cause of the loss, or the town is immune from liability.  Claims involving construction by third parties or contributory fault of claimants are subject to dismissal under the sole cause defense.

· Maximum Weight – The statute places a weight maximum on trucks, which may file claims for damages under MGL Chapter 84.  The town is immune from any claim presented involving a vehicle, which weighs more than six tons.

A complete copy of MGL Chapter 84 is available at http://www.state.ma.us/legis/laws/mgl/mgllink.htm


Best Practices

In anticipation of road defect claims, we encourage municipalities to maintain careful records in which in which identification and resolution of road defects are logged.  This log should include At a minimum, we recommend maintaining a “Pothole/Road Defect Tracking Log” in which the following information is documented:

· Date and Time of Report
· The location of the pothole/road defect (give street number or landmarks)
· The name of the individual reporting the pothole.
· Employee taking the call.
· Action Taken

Maintenance of these logs should be centralized with a single owner, usually the Department of Public Works (DPW).  Any departments who either receives a call or obtains notice of a road defect should immediately forward the information to the DPW. If a report comes in when the DPW is closed, the receiving Department should take the information and forward it to the DPW as soon as possible. 

Implementation of a simple tracking log of complaints and the actions taken to repair them provides critical data to determine if a municipality had a reasonable opportunity to correct the condition.  As well, educating all employees who operate town owned vehicles as to the importance of the pothole /road defect reporting process, daily contact among departments to see if any pothole/road defect complaints have been received, and the use of “pothole patrol” trucks are other ways for municipalities to “keep ahead of the game”.  

Larger municipalities may wish to explore new, web-based tracking solutions which facilitate the flow of information and establish a database from which additional analysis of maintenance issues can be drawn.  

Potholes and defects in the roadway are a fact of life in New England.  However, good record keeping and employee awareness can help ensure safe roads while also protecting a municipality against claims that do not meet the legal requirements under Chapter 84, Section 15. 



Massachusetts Interlocal Insurance Association, An Interlocal Service of the Massachusetts Municipal Association 
One Winthrop Square, Boston, MA  02110  •  617-426-7272  •  800-882-1498   •  www.emiia.org

Pothole/Road Defect Tracking Log

	Date
	Time
	Location
(Address/Landmarks)
	Defect Type
	Reported by
	Received by
	Action taken
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