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Disclaimer

This information is provided as a service by DHS.  This 

information is general in nature and does not, and is not 

intended to, constitute legal advice.  Neither the provision nor 

receipt of this information creates an attorney-client 

relationship between the presenter(s) and the recipient.  You 

are advised not to take, or to refrain from taking, any action 

based on this information without consulting your legal 

counsel about the specific issue(s).



Agenda

• COVID-19 

• Racial Discrimination

• Supreme Court Case - LGBTQ
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COVID-19

Before employees return to work: 

• Define expectations – post expectations

• Be consistent

• Review policies

What to expect upon the return of employees to the 

workplace: 

• What can employers do and not do when employees 

return to work;

• How to handle requests to work from home

• Accommodations 



DHS Proprietary and Confidential

COVID-19

Per the EEOC, an Employer may:

•take steps to determine if an employee has the coronavirus by 

making disability-related inquiries and conducting medical exams, 

as said inquiries are necessary to exclude employees with a medical 

condition that would pose a direct threat to health or safety. 

• Direct threat is to be determined based on the best 

available objective medical evidence. The guidance from 

the CDC or other public health authorities is such 

evidence. For example, this may include continuing to 

take temperatures, asking questions about symptoms (or 

require self-reporting) of all those entering the workplace 

or administering COVID-19 tests.
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COVID-19 

Per the EEOC, an Employer may:

• not ask employees who do not have influenza symptoms to disclose 

whether they have a medical condition;

• may ask an employee why he or she has been absent from work if 

the employer suspects it is for a medical reason;

• ask employees who report feeling ill at work, or who call in sick, 

questions about their symptoms to determine if they have or may 

have COVID-19. Currently these symptoms include, for example, 

fever, chills, cough, shortness of breath, or sore throat;

• send employees home if they display influenza-like symptoms;
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COVID-19

Per the EEOC, an Employer may:

• require its employees to adopt infection-control practices like 

regular hand washing at the workplace;

• require its employees to wear personal protective equipment (e.g., 

face masks, gloves, or gowns) designed to reduce the transmission 

of pandemic infection but if due to a disability or religious belief 

the employer may need to accommodate the employee;

• take employees’ temperatures;

• follow the advice of the CDC and state/local public health 

authorities regarding information needed to permit an employee’s 

return to the workplace.  This may include quarantining after 

returning from a business or personal trip.  
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COVID-19

Per the EEOC an Employer:

• cannot order all employees to get the influenza vaccine 

regardless of their medical conditions or their religious beliefs 

during a pandemic; 

• must continue to provide reasonable accommodations for 

employees with known disabilities that are unrelated to the 

pandemic, barring undue hardship;

• may require employees who have been away from the workplace 

during a pandemic to provide a doctor’s note certifying fitness to 

return to work.
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COVID-19 

Per the EEOC, an Employer may:

•not require antibody testing before allowing employees to re-

enter the workplace.  An antibody test is different from a test to 

determine if someone has an active case of COVID-19 (i.e., a 

viral test). The EEOC has already stated that COVID-19 viral 

tests are permissible under ADA;

•encourage employees to telework as an infection-control strategy 

during a pandemic;
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COVID-19

Per the EEOC, an Employee 

•is not entitled to an accommodation under the ADA in order to 

avoid exposing a family member who is at higher risk of severe 

illness from COVID-19 due to an underlying medical condition.

• Although the ADA prohibits discrimination based on 

association with an individual with a disability, that 

protection is limited to disparate treatment or 

harassment.

• For example, an employee without a disability is not 

entitled under the ADA to telework as an accommodation 

in order to protect a family member with a disability 

from potential COVID-19 exposure.
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COVID-19 

How to handle requests to work from home:

• There is no requirement for employers to have telework 

programs even though this was an option in the past; 

• If an employee makes a request for an accommodation due to a 

disability to work from home, an employer must engage in the 

“interactive process” to determine if it is a reasonable 

accommodation; 

• The frequency of an accommodation to work at home should 

be limited to the extent that the disability necessitates it;

• An employer may make accommodations that enable an 

employee to work full-time in the workplace rather than 

granting a request to work at home. 
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COVID-19

Accommodations:

• If the employee does not request a reasonable accommodation, 

the ADA does not mandate that the employer take action;

• If the employer is concerned about the employee’s health 

being jeopardized upon returning to the workplace, the ADA 

does not allow the employer to exclude the employee – or take 

any other adverse action – solely because the employee has a 

disability that the CDC identifies as potentially placing him at 

“higher risk for severe illness” if he gets COVID-19. Under 

the ADA, such action is not allowed unless the employee’s 

disability poses a “direct threat” to his health that cannot be 

eliminated or reduced by reasonable accommodation.                        
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COVID-19

Accommodations may include:

•Additional or enhanced protective gear beyond what the 

employer may generally provide to employees returning to its 

workplace;

•Additional or enhanced protective measures, for example, 

erecting a barrier that provides separation between an employee 

with a disability and coworkers/the public or increasing the 

space between an employee with a disability and others. 

•Elimination or substitution of particular “marginal” functions 

(less critical or incidental job duties as distinguished from the 

“essential” functions of a particular position).
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COVID-19

Accommodations may also include:

•Temporary modification of work schedules (if that decreases 

contact with coworkers and/or the public when on duty or 

commuting) or moving the location of where one performs work 

(for example, moving a person to the end of a production line 

rather than in the middle of it if that provides more social 

distancing).

Define your expectations:

•Social distancing - six feet apart, required PPE, don’t come to 

work sick, handwashing etc.
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• An employer should remind all employees that it is against 

the law to harass or otherwise discriminate against 

coworkers based on race, pregnancy, sexual orientation, 

gender identity, military status, national origin, color, sex, 

religion, age (40 or over), disability, or genetic information. 

• It may be particularly helpful for employers to advise 

supervisors and managers of their roles in watching for, 

stopping, and reporting any harassment or other 

discrimination. 

• An employer may also make clear that it will immediately 

review any allegations of harassment or discrimination and 

take appropriate action.

COVID-19 
Harassment
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COVID-19 
Discrimination/Harassment

Teleworking Discrimination:

The employer should take the same actions it would take if the 

employee was in the workplace. Employees may not harass 

other employees through, for example, emails, calls, or 

platforms for video or chat communication and collaboration.
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COVID-19 
Discrimination/Harassment/Religious

Protective Gear: The EEOC states that in terms of protective 

gear, if an employee requests a religious accommodation such as 

modified equipment due to religious garb, the employer should 

discuss the request and provide the modification or an alternative 

if feasible and not an undue hardship. If an accommodation 

request is granted, this might take the form of using a different 

type of face covering or increased physical distancing to account 

for the lack of face covering as an accommodation.
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COVID-19 
Discrimination/Harassment/Age

• The ADEA prohibits an Employer from involuntarily 

excluding an individual from the workplace based on his or 

her being 65 or older, even if the employer acted for 

benevolent reasons such as protecting the employee due to 

higher risk of severe illness from COVID-19. 

• Unlike the ADA, the ADEA does not include a right to 

reasonable accommodation for older workers due to age.

• Employers are free to provide flexibility to workers age 

65 and older; the ADEA does not prohibit this, even if it 

results in younger workers ages 40-64 being treated less 

favorably based on age in comparison.
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COVID-19 
Discrimination/Gender/Pregnancy

• Even if motivated by benevolent concern, an employer is not 

permitted to single out workers on the basis of pregnancy for 

adverse employment actions, including involuntary leave, layoff, 

or furlough.

• If an employee makes a request for reasonable accommodation 

due to a pregnancy-related medical condition, the employer must 

consider it under the usual ADA rules.

• When considering caregiver time off, female employees cannot 

be given more favorable treatment than male employees because 

of a gender-based assumption
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COVID-19 
Discrimination/Harassment/Race

Avoid National Origin and Race Discrimination Claims

•Managers should be alert to demeaning, derogatory, or hostile 

remarks directed to employees who are or are perceived to be 

of Chinese or other Asian national origin, including about the 

coronavirus or its origins.

Example: Harassing an employee of Asian descent by calling 

COVID-19 "the Chinese virus" or claiming that Chinese 

people "caused" COVID-19 or were responsible for spreading 

it.



Race Complaints

• It is anticipated that will be an increase in the number of race 

discrimination complaints after the George Floyd incident.

• What should employers anticipate:

– Employees making statements on social media;

– Employees skipping work to attending a rally; 

– Police claims of racial profiling;

– Employees using their offices, clothing and now masks to 

promote their social interests.

• Employers need to review policies and make sure up to date.  

Consider reviewing social media, dress code and anti-

harassment and discrimination policies. 



Race Complaints

• Unconscious bias – when we allow our own attitudes, 

feelings, stereotypes, or beliefs to impact our judgment or 

understanding of other people. 

• Microaggressions - brief and common daily verbal, 

behavioral, and environmental communications, whether 

intentional or unintentional, that transmit hostile, derogatory, 

or negative messages to a target person because they belong to 

a stigmatized group.



Race Complaints

Three categories of racial microaggressions:

• Microassault: Verbal or nonverbal attack meant to hurt the 

intended victim through name-calling, avoidant behavior, or 

purposeful discriminatory actions.” Example: racial epithets 

or slurs;

• Microinsults: Verbal and nonverbal communications that 

subtly convey rudeness and insensitivity and demean a 

person's racial heritage or identity. Example: employee who 

asks a colleague of color how she got her job; telling 

employee she is articulate.

Microinvalidation: involves negating or ignoring the 

“psychological thoughts, feelings, or experiential reality of a 

person of color.” Example: “I don’t see color”; “We are all 

human beings”



Supreme Court Case LGBTQ

• On June 15, 2020 the United States Supreme Court ruled 

that civil rights law protects employees from being 

discriminated against based on their sexual orientation and 

gender identity. 

• Massachusetts legislature made it unlawful to discriminate 

based on sexual orientation in 1989 and gender identity in 

2016. 



Conclusion

Thank you and I hope this 

was helpful!
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