Municipal Defense Summary: 
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In Massachusetts, there are three statutes that define and control the scope of litigation that may be filed against municipal entities.  Massachusetts General Laws (MGL) Chapter 258, MGL Chapter 84 and MGL Chapter 21 section 17c create the framework under which most municipal litigation is handled.

These statutes address the majority of claims filed against municipalities but do not cover claims for intentional tort or civil rights violations.  Those losses occur significantly less frequently, but do fall outside the limitations of these statutes.
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Each of the statutes cited has unique aspects which benefit municipal defendants.  The key points of the statutes are as follows:

MGL Chapter 258: Chapter 258 controls the lion’s share of litigation filed against municipal defendants.  This statute proscribes how, when and for how much a municipal defendant may be sued in claims of general negligence.  Most general liability claims and all auto liability claims fall under MGL Chapter 258.  

Among the major elements of Chapter 258:

· A strict requirement that any potential claimant must provide specific written notice of a claim (referred to as “presentment”) to specifically identified municipal representatives within two years of the date of the incident.  Failure to provide such written notice makes the claim susceptible to dismissal.  The two-year presentment period is not tolled when the claimant is a minor.  Even if the claimant is a minor, presentment must be made within two years of the loss or the claim is subject to dismissal.  This requirement is independent of the three years statute of limitations, which applies to negligence claims in Massachusetts.

· Exemption of municipal employees from litigation:  Under MGL Ch. 258, individual municipal employees may not be named as defendants in litigation filed arising out of negligent torts.  Only the municipality may be named as a defendant.

· Cap on damages:  Chapter 258 specifies that a maximum of $100,000 might be awarded against a municipality for any negligence claim.  Death and significant permanent injury are included within this cap.  The maximum amount payable for auto/general liability claims under Chapter 258 is $100,000 per claim.

· Specific Defenses:  Section 10 of Chapter 258 creates several critical defenses, which apply only to municipalities.  Among them:

(b) 	Discretionary function – If a town makes a planning level decision, which leads to a claim for negligence, the town is immune from liability even if that decision turns out to be in error.   

(f) 	Inspectional services – Towns are immune from any claim resulting from inspection or failure to inspect any property, real or personal.

(g) Fire services – Towns are immune from any claim alleging damage or injury caused by the suppression or failure to suppress any fire.

(h) Police services – Towns are immune from any liability for failure to provide police services unless a specific assurance of individual protection is provided.

(j)  	Proximate causation – As verified by the Supreme Judicial Court decision in Brum v North Dartmouth, towns are immune from liability if the town or its agents was not the original cause of the harm complained of.  In short, if another entity outside the control of the town can be found liable, the town is immune from liability.

A complete copy of MGL Chapter 258 is available at http://www.state.ma.us/legis/laws/mgl/mgllink.htm


MGL Chapter 84:  MGL Chapter 84 excises from Chapter 258 all claims for injury or damage, which occur on public ways.  Public ways include sidewalks and streets.  The types of claims which fall under Chapter 84 include slip/trip and fall claims on sidewalks or streets as well as claims for vehicle damage due to defects in streets/roads.  Damage caused to autos or persons traveling by falling tree limbs, etc. also fall under Chapter 84.

Chapter 84 has a cap of $5,000 per claim.  Regardless of the amount of injury or damage, a person bringing a claim under MGL Chapter 84 cannot collect more than $5,000.  The only exception to this cap occurs in the case of a fatality.  If a person dies as a result of an alleged defect in a street or way, that person’s claim is transferred to Chapter 258 for handling.  Other important defenses or limitations available under Chapter 84 include:

· Thirty-Day Notice – Any claimant must provide specific written notice of an incident to the specific town contact person within thirty days of the occurrence or the claim is susceptible to dismissal.  Any defect (delivery to wrong town official, etc.) in the proscribed notice also leaves the claim open to dismissal.

· Sole Cause Defense – the statute requires that the defect in the street or way must be the sole cause of the loss, or the town is immune from liability.  Claims involving construction by third parties or contributory fault of claimants are subject to dismissal under the sole cause defense.

· Maximum Weight – The statute places a weight maximum on trucks, which may file claims for damages under MGL Chapter 84.  The town is immune from any claim presented involving a vehicle, which weighs more than six tons.

A complete copy of MGL Chapter 84 is available at http://www.state.ma.us/legis/laws/mgl/mgllink.htm


Chapter 21 Section 17C – Recreational Use Defense.  This statute does not apply solely to municipalities, but because of the nature of municipalities, they are most likely to benefit from it.  Chapter 21 Section 17C is most commonly known as the recreational use statute.  This statute conveys immunity onto any landowner who makes his land available to the general public for recreation without charging a fee.   Claims for injuries at playgrounds, gymnasiums and other public venues are most frequently defeated by use of this statute.  Case law has broadened the application of this statute to sporting arenas, streets and ways approaching sporting arenas and class of participant (e.g., if the municipality is charging admission but does not charge senior citizens, although an admission fee was charged, if the senior citizen was not charged, he/she may not bring a claim.) 

As with the other statutes, a complete copy of MGL Chapter 21 section 17C is available at http://www.state.ma.us/legis/laws/mgl/mgllink.htm
Massachusetts Interlocal Insurance Association, An Interlocal Service of the Massachusetts Municipal Association 
One Winthrop Square, Boston, MA  02110  •  617-426-7272  •  800-882-1498   •  www.emiia.org

image1.emf










Municipal De

and Limitat

ll:.w.:m'::F}:L‘SL‘E&‘W‘.mEu‘i’n.“%ln}”T.riiLEfLJﬁ!a‘f&'# e

e e e e f il s s o cins st
B i o e o S . 8 e et

e ok s o s ey o 0

M ot 0 o 5 e e o s i o, T
e i s A o At o Rl L

PR ———

ot Sk o o b
e e S A S T At o s

. Extan ot icl o s i U NGL 255 i i) e
s o o B o o

. Copn e Choer 25 s o of 100 e it
sy o o e e ey e
Rt ke o i e o S G 5

S e St 10l 58 s e sy

8 Doty Gt e gl e whh
o s o v e

0 toptt T i i o i

0 P o e oy i i s oy 2




